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/// th4i United States Circuit Court, for the Ninth Judicial

Gireuit, Western District of the State of Washington,

Northern D ivision

.

In IV Ex Parte: DONALD ^IcKEK-'

KAOHER,

Petitioner.

^Xo. ia28.

Petition for a Writ of Habeas Corpus.

To the Honorable, the Above-entitled Court, and COR-

NELIUS H. HANFORD, Judj>e of the Same.

I. Comes now your petitioner, Donald McKerracher,

a citizen of the United States and of the State of Wash-

ington, and re.spectfully shows to your Honorable Court,

that he is unlawfully lield in custody by C. B. Hopkins,

United States Marshal for the District of Washington,

in the United States Penitentiary at McNeil's Island, in

said State of Washington, and within this District.

II. That you petitioner was sentenced upon the 14th

day of January, 1902, and arrived at said penitentiary

and was then incarcerated on the 15th day of January,

1902. That the sentence of the court before whom your

petitioner was tried, was that he should be confined in

said penitentiary for tlie period of five (5) years, and

your petitioner has been incarcerated in said peniten-

tiary under said sentence ever since said 15th day of

January, 1902, and that at all times since his incar-

ceration in said penitentiary, he has been a good pris-
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oner, and the record of his conduct shows that he has

faithfully observed all of the rules and has not been

subjected to punishment, and that he is entitled to a

deduction from the term of his sentence to be estimated

under the laws of the Ignited States of America as com-

mencing on the 'first day of his arrival at the peniten-

tiary, which deduction, under the laws of the United

States of America, amounts to eight (8) days for each

month of his sentence.

III. That your petitioner has not been sentenced

under more than one sentence, but is incarcerated in

said penitentiary under one sentence alone.

IV. That under and by virtue of said sentence, and

the conditions and terms thereof, and the laws of the

United States of America, your petitioner is entitled to

a discharge from said penitentiary, and was so entitled

to a discharge therefrom upon the 15th day of Septem-

ber, A, D. 1905, as is more fully shown by annexed re-

port of O. P. Halligan, Warden of the Government Pen-

itentiary at McNeil's Island, which is hereto annexed,

marked Exhibit A, and made a part hereof; but that

said United States Marshal refuses to discharge your

petitioner from said penitentiary, although his time for

M'hich he was sentenced, after deducting "good time,"

as provided by the laws of the United States of America,

has fully expired.

V. That your petitioner is a man of well-established

reputation and was so at the time of his sentence.

That he is in all respects entitled to the benefits of every

law of the United States providing for the incarcera-
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tion and discharge of prisoners sentenced from any

quarter of tbe United States to any jail or penitentiary

therein.

Wherefore, your petitioner prays that a Writ of

Habeas Corpus may issue out of and under the seal of

this Honorable Court, directed to O. B. Hopkins, United

States Marshal for this District, commanding him to

have the body of your petitioner, together with the re-

turn of the date and cause of his detention, before this

Honorable Court on a day to be designated therein, and

that on such return and hearing had thereon, your

petitioner may be discharged from said custody and im-

prisonment.

And your petitioner will ever pray.

DONALD McKERRACHER,

By J. B. METCALFE,

His Attorney.

United States of America,

Ninth Judicial District,

State of Washington,

County of King,—ss.

J. B. Metcalfe, being first duly sworn, on oath deposes

and says that he is attorney for petitioner above named;

that he has read the foregoing petition, knows the con-

tents thereof, and the facts therein stated are true.

That he makes this affidavit on behalf of the peti-

titioner because the petitioner is now incarcerated in

the penitentiary at McNeil's Island, and cannot person-

allv make this affidavit,

J. B. METCALFE.
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Subscribed and sworn to before me tlli^< 18tli day of

September, A. D. 1905.

[Seal U. S. Circuit Couit] 1{. M. HOPKINS,

Deputy Clerk United States Circuit Court, Western Dis-

trict of Washington.

Exhibit -A."

UNITED STATES OF AMEEICA.

Government Penitentiary, McNeil's Island.

To the U. S. Marshal, Seattle, Wash.

Dear Sir: Donald McKerracher an'ived at the peni-

tentiary on the loth day of January, 1902, and since

said time has been a good and trusted prisoner, and has

not subjected himself to punishment of any kind, but

is entitled to the full good time provided by law, what-

ever that may be determined to be.

If he is entitled to good time under the law of 1902,

the same should be figured as follows:

Date of Sentence 1902 . . 1 . . 14

Sentence 5..0..0

Expiration 1907 . . 1 . . 13—Without Good

Time.

Aiiival at Penitentiary.. .1902. .1. .15

Good Time Allowed on.. . . 4.11 . .28—59-28/30 mo. at

8 days per

mo.=:480.

Expiration of Sentence. . . 1907 . . 1 . . 13—Without Good

Time.

Good Time 480 da vs 1 . . 4 . .
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Expiration of iSeuteuce. . . 1905 . . 9 . . 13—\V i t h Good
Time AUaw-

anee.

—aud iiiider this law he is entitled to dischar-oe on the

13th of September, 19Q5, but you will understand that

I do not attempt to determine whether he is entitled

to good time under the law of 1902.

A'ery respectfully,

O. P. HALLIGAN,

Warden.

[Endorsed]: Petition for a Writ of Habeas Corpus.

Filed in the XT. S. Circuit Court, Western District of

Washinpfton. Sep. 18, 1905. A. Reeves Ayres, Clerk.

A. N. Moore, Dep.

In the United ^States Circuit Court, for the Ninth Judicial

District, Western Distrid of the Ktate of Washitigton,

Northern Division.

A
In re Ex Parte: DONALD McKER-

RACHER,

Petitioner.

Writ of Habeas Corpus.

The United States of America, to C. B. Hopkins, United

States Marshal, Greeting:

We hereby command you that the body of Don-

ald McKerracher, in your custody detained, as it is said,

by whatever name he may be charged, together with the

date and cause of his detention, you have before the
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United States Circuit Court for the Ninth Judicial Dis-

trict, holding- terms at Seattle, Washington, in tlie City

of Seattle, County of King and State of Washington,

on the 20th day of Sepember next, at ten o'clock in the

forenoon of that day, then and there to recei\e and sub-

mit to all and singular whatsoever the said Court shall

consider concerning him in this behalf, and that you

have then and there this writ, with your doings in the

premises.

Witness the Honorable C. H. HANFORD, Judge of

said court, 18th day of September, A. D. 1905.

C. H. HANFORD,

Judge.

[Seal of U. S. Circuit Court, Western Dist. of Wash-

ington.]

A. REEVES AY RES,

Clerk of said Court.

By H. M. Walthew,

Deputy.

United States of America,

Western District of Washington,—ss.

I hereby certify and return that in obedience to the

within writ I have the body of Donald McKerracher

now before the Honorable United States Circuit Court.

Seattle, Sept. 20, 1905.

C. B. HOPKINS,

United States Marshal.

By John Stringer,

Deputy.
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[Endorsed] : Writ of Habeas Corpus. Filed in the U.

S. Circuit Court, Western Dist. of Washington. Sep.

20, 1905. A. Reeves Ayres, Clerk. A. N. Moore, Dep.

In the United States Circuit Court for the Western District

of Washington, Northern Division.

1
In re Ex Parte: DONALD McKER"

RACHER, [y:o. 1328.

Petitioner.

Order Allowing United States of America to Intervene and

Amend.

On this 20th day of September, 1905, comes Jesse A.

Frye, United States Attorney for the Western District

of Washington, and moves tliot the United States of

America be given leave to intervene and defend the said

petition and writ heretofore filed and issued in the

premises; and the Court being fully advised in the prem-

ises, and all things here understood:

Now, therefore, it is hereby ordered and adjudged

that the United States of America be, and it hereby is,

given leave to intervene and defend the petition and

writ heretofore filed and issued herein.

Done in open court this 20th day of September, 1905.

C. H. HANFORD,

Judge.

[Endorsed] : Order. Filed in the U. S. Circuit Court,

Western Dist. of Washington. Sep. 20, 1905. A.

Reeves Ayres, Clerk. A. N. Moore, Dep.
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In the United States Circuit Court, for the Ninth Judicial

Circuit, Western District of Washingto)i, Northern Divi-

sion .

lu re Ex Parte: DONALD McKER-f

RAOHER, I No. 1328.

Petitioner. ^

Answer in Return to the Writ of Habeas Corpus.

In obedience to the writ of habeas corpus issued on

behalf of the petitioner herein, comes now the respond-

ents, Charles B. Hopkins, United States Marshal for

the Western District of Washington, and Jesse A. Frye,

United States Attorney for the Western District of

Washington, appearing for the United States interven-

ing herein, and for the said Charles B. Hopkins, United

States Marshal for the Western District of Washington,

and in answer to said writ and position filed herein, cer-

tify, return and answer as follows:

I.

Answering paragraph one of said petition, these re-

spondents admit that the petitioner is a citizen of the

United States and of the State of Washington, and

they deny generally and specifically each and every

other allegation and each and evei-y part thereof con-

tained in said paragraph one of said petition.

II.

Answering paragraph two of said petition, these re-

spondents admit the allegations therein contained, ex-



vs. Donald McKerracher. 9

cept the allegation in the words aud figures I'oUowiug,

to wit: "Which deduction under the laws of the United

States amounts to eight (8) days for each mouth of his

sentence," which allegation these respondents deny

generally and specifically, and each and every part

thereof.

III.

Kespondents answering paragraph three of said peti-

tion, admit the allegations thereof.

lY.

Answering paragTaph four of said petition, these re-

spondents deny generally and specifically each and

every allegation therein contained, and each and every

part thereof; except that the respondents admit that

the United States Marshal for the Western District of

Washington refuses to discharge the petitioner from

said penitentiary.

V.

Answering paragraph five of said petition, these re-

spondents admit that the petitioner is entitled to the

benefits of the laws of the United States in force at the

time of his sentence and incarceration; and the respond-

ents deny generally and specifically each and every

allegation and each and every part thereof further con-

tained in said paragraph five of said petition.

Respondents further answering, and for further re-

turn to said writ, state:

I.

That the respondent, Charles B. Hopkins, is now and

for a long time has been, the duly appointed, qualified
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and acting United States Marshal for the Western Dis-

trict of ^Yashiuoton, and that the petitioner, Donald

-McKerracher, is in his custody as such Ignited States

Marshal, and that the said petitioner is now beino- de-

tained in the United States Penitentiary on McNeill's

Island.

II.

Tliat said petitioner was turned over to this respond-

ent, Charles B. Hopkins, by liis predecessor in office, as

United States Marshal for the then District of Wash-

ington, for the purpose of incarceration in the United

States penitentiary on McNeill's Island, in the then Dis-

trict of Washington, on the 15th day of January, 1902,

under a sentence of imj)risonment for the term of five

years, by the United States District Court for the Dis-

trict of Washington, on the 14th day of January, 1902,

and on said 15th day of January, 1902, said Donald Mc-

Kerracher was duly imprisoned in tlie United States

penitentiaiy on McNeill's Island, in the State of Wash-

ington, and that the said petitioner has since said date

been held and confined in said penitentiary under said

sentence, and is now detained therein under said sen-

tence, and which said sentence was duly ami lawfully

made by a court liaving jurisdiction of said petitioner,

and that the commitment on said sentence was duly

and lawfully issued, and that tlie imprisonment of said

petitioner is lawful and according to law, an<l that said

sentence of imprisonment has not expired and will not

expire until the 14th day of April, 190G.
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Wherefore, your respondents having shown to this

Honorable Court that said petitioner is held by due and

lawful process, nevertheless now produces before this

Honorable Court, the body of the said Donald McKer«

racher, petitioner herein, at the time and at the place

as in said writ directed, and hereto attaches and makes

a part of the return of said writ as upon the respondent

Charles B. Hopkins served, and prays that said writ

be denied, that the said petitioner be held to wait the

expiration of his sentence as provided by law, and that

he be remanded to the custody of the respondent Charles

B. Hopkins, United States Marshal for the Western Dis-

trict of Washington.

JESSE A. FRYE,

United States Attorney for the Western District of

Washington.

Due and timely service of the within answer, and the

receipt of a true copy thereof, acknowledged this 20th

day of September, 1905.

METCALFE & JUREY,

Attorneys for Petitioner.

[Endorsed] : Answer in Rieturn to Writ of Habeas

Corpus. Filed in the U. S. Circuit Court, Western Dist.

of Washington. Sep. 20, 1905. A. Reeves Ayres, Clerk.

A. N. Moore, Dep.
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In the United IStutes Circuit Vourt, for the Ninth Judiciat

Circuit, Western District of the State of Was'hington,

Northern Division

.

In re Ex Parte: DONALD ^[cKEK^

RACHER,

Petitionci'.

Demurrer to Return.

Comes now the petitioner, Donald McKerracher, and

respectfully demurs to the return of O. B. Hopkins,

United States Marshal, to the writ of habeas corpus is-

sued herein, for the following reasons, to wit:

I. That said return does not state facts sufficient to

constitute a valid return to said writ.

II. That said return shows on its face that petitioner

is restrained of his liberty after the time for which he

was sentenced, deducting* "Good Time," as provided by

law, has expired.

III. That said return is insufficient in law to justify

the further imprisonment of your petitioner.

IV. That said return shows upon its face that your

petitioner is imprisoned and restrained of his liberty

without due process of law, and in conflict with the stat-

utes and acts of Congress of the United States of Amer-

ica.

Respectfully submitted,

J. B. METCALFE,

Attorney for the Petitioner.
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United States of America,

Ninth Judicial District,

State of Wasliington,

Oonntj' of King,—ss.

J, B. Metcalfe, attorney for the petitioner, Donald

McKerraclier, respectfully certifies that he has pre-

pared the foregoing demurrer, and is familiar with the

contents thereof, and that the same is well taken in

point of law.

J. B. METCALFE,

Attorney.

We hereby admit due and proper service of the fore-

going demurrer and receipt of the same this 20th day

of September, 1905.

JESSE A. FKYE,

Attorney for Respondents.

[Endorsed]: Demurrci- to Return. V\\ei\ in tli<' U. S.

Circuit Coui't, \Yestern Dist. of Waslsin.uton. Sep. 20,

1905. A. Reeves Ayres, Clerk. A. X. Mooie, Dep.
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In the United States Circuit Court for the Western District

of Washinf/ton, Northern Division.

In re Ex Parte: DONALD MoKER^"^

KACHER, j>Ko. 1S28.

Petitioner.^

Motion to Dismiss and Quash the Writ of Habeas Corpus.

To the Honorable CORNELIUS H. HANFORD, Judge

of the Above-entitled Court:

Comes now Jesse A. Frye, United States Attorney for

the Western District of Washington, appearing for the

United States of America intervening herein, and for

Charles B. Hopkins, United States Marshal for the West-

ern District of Washington, on belialf of the United

States and the said Charles B. Hopkins, United States

Marshal aforesaid, upon the petition, writ and return,

herein moves that the writ of habeas corpus heretofore

issued herein be quashed and dismissed, on the following

grounds, to wit:

I.

That said writ was improvidently issued.

II.

That it appears from the petition, writ and return

herein that the said petitioner, Donald McKerracher,

is in the legal custody of Charles B. Hopkins, United

States Marshal for the Western District of Washington.
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III.

That it appears from said petition, writ and return

that the said petitioner, Donald McKerracher, was sen-

tenced to five years' imprisonment in the United States

penitentiary on McNeil's Island, Washington, on the 14th

day of January, 1902, by the Honorable Judge of the

United States District Court for the District of Wash-

ington, and that on the 15th day of January, 1902, in

pursuance of said sentence the said petitioner was

placed in the custody of the United States Marshal for

the then District of Washington, and placed in the

United States penitentiary on McNeil's Island, Wash-

ington, where said petitioner has since been confined in

pursuance of said sentence.

IV.

That it appears from said petition, writ and return

that the said sentence so imposed by the said court as

aforesaid has not expired by law, and will not expire

until the 14th day of April, 1906.

V.

That it is established by the petition, writ and return,

that the petitioner, Donald McKerracher, is not entitled

to be discharged at this time from the custody of the

said United States Marshal for the Western District of

Washington, that said sentence so imposed as aforesaid

has not expired according to law.

JESSE A. FEYE,

United States Attorney for the Western District of

Washington.
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Due and timely service of the within motion, and the

receipt of a true copy thereof, acknowledged this 20th

day of September, 1905.

METCALFE & JUKEY,

Attorneys for Petitioner.

[Endoi'sed] : Motion to Dismiss and Quash Writ ot

Habeas Corpus. Filed in the U. S. Circuit, West-

ern District of Washington. Sep. 20, 1905. A. Reeves

Ayres, Clerk. A. N. Moore, Dep.

In the Circuit Couii of the United Statcfi for the Western.

District of Washington, Northern Division.

In re Ex Parte: DONALD McKER-

"

RACHER, I No. 1328.

Petitioner.

.

Order of Discharge.

To the Honorable C. B. HOPKINS, United States Mar-

shal:

It is hereby ordered and directed that the above-enti-

tled matter, having come on regularly to be heard be-

fore this Court, on the 20th day of September A. D. 1905,

Donald McKerracher, the petitioner herein, being rep-

resented by his counsel, Messrs. Metcalfe & Jurey, and

the United States of America being represented by the

United States Attorney for this District, Jesse A. Frye,

and all the matters therein involved being duly heard,

and the Court fully advised in the premises, this Court
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has regularly held aud detei'iuined that Donald McKer-

racher, a prisoner now held in custody by you at the

penitentiary at McNeil's Island, in the State of Wash-

ington, is unlawfully held in custody, his term of impris-

onment having expired as provided by law.

Therefore, you are hereby ordered and directed to

forthwith discharge from custody and imprisonment the

said Donald McKerracher,

Done in open court this 20th day of September. 1905.

C. H. HANFORD,

Judge.

[Seal of U. S. Circuit Court]

Attest: A. REEVES AYRES,

Clerk.

By H. M. Walthew,

Deputy Clerk.

[Endorsed]: Order of Discharge. Eiled in the U. S.

Circuit Court, Western Dist. of Washington. Sep. 20,

1905. A. Reeves Ayres, Clerk. A. N. Moore, Dep.

Jn the United States Circuit Court for the Western District

of Washington, Northern Division.

In re Ex Parte: DONALD M^KER-^

RACHER, j^^" l^'^S-

Petitioner.
J

Exceptions.

Comes now the United States of America and Charles

B. Hopkins, United States Marshal for the Western Dis-
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trict of Washington, respondents in the above-entitled

matter, by Jesse A. Frye, United States Attorney for

the Western District of Washington, and duly except to

the order of discharge made and entered in the above-

entitled matter on the 20th day of September, 1905, for

the reasons and upon the grounds following, to wit:

I.

That the Court erred in finding that the petitioner,

Donald McKerracher, was wrongfully restrained of his

liberty.

II.

The Court erred in finding that the petitioner, Donald

McKerracher, was unlawfully held in custody by the

United States Marshal for the Western District of

Washington.

III.

The Court erred in holding and finding that the peti-

tioner, Donald McKerracher, was unlawfully held in

custody by the Warden of the United States Peniten-

tiary, on McNeill's Island, Washington.

IV.

The Court erred in holding and finding that the term

of imprisonment of the petitioner, Donald McKerracher,

had expired as provided by law.

V.

The Court erred in ordering and adjudging that the

petitioner, Donald McKerracher, was entitled to be dis-

charged from the custody of the United States Marshal

for the Western District of Washington.
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VI.

The Court erred in ordering and directing the United

States Marshal for the Western District of Washington,

to discharge the said petitioner, Donald MeKerracher,

from custody and imprisonment.

VII.

The Court erred in ordering and directing that the

petitioner, Donald MeKerracher, be discharged from

the United States Penitentiary on McNeill's Island,

Washington.

VIII.

The Court erred in ordering the petitioner, Donald

MeKerracher, to be released from the custody of the

officers of the United States.

IX.

The Court erred in releasing and discharging the peti-

tioner, Donald MeKerracher, from the custody of the of-

ficers of the United States and restoring him to his lib-

erty.

X.

That said order of discharge is not supported by the

law controlling in the premises.

XI.

That the said order of discharge is contrary to the

facts in the premises.

XII.

That said order of discharge is not warranted by, nor
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supported by, the facts, nor by tli(^ law in tlu^ ])i'einises,

but is contrary thereto.

Dated tliis 20th day of September, 1905.

JESSE A. FRYE,

United States Attorney.

The above exceptions are each and all allowed tliis

20th day of September, 1905.

C. H. HANFOED,
Judge.

Due and timely service of the within exceptions, and

the receipt of a true copy thereof, acknowledged this

20th day of September, 1905.

METCALFE & JURY,

Attorneys for Petitioner.

[Endorsed] : Exceptions. Filed in the U. S. Circuit

Court, Western Dist. of Washington. Sep. 20, 1905. A.

Reeves Ayres, Clerk. A. N'. Moore, Dep.

In the United i^tates Circuit Coiiii for the Western District

of Washington, Northern Division.

In re Ex Parte: DONALD McKER-"|

RACHER,

Petitioner. ^

^No. 1328.

Petition for Appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, end Order Allowing Same.

To the Honorable CORNELIUS H. HANFORD, Judge

of the Above-entitled Court:
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Ooines now Charles B Hopkins, United States Marshal

for the Western District of Washinj^ton, and United

States of America, respondents in the above-entitled

matter, by their attorney, Jesse A Frye, United States

Attorney for the Western District of Washington, and

feeling and deeming themselves aggrieved by the order

and judgment of discharge made, entered and filed in

the above-entitled proceeding, on the 20th day of Sep-

tember, 1905, do hereby appeal from the said order and

judgment of discharge, to the United States Circuit

Court of Appeals for the Ninth Circuit, and pray that

their appeal may be allowed and that a transcript of

the record and all proceedings and papers upon which

said order and judgment was made and entered, duly

authenticated may be sent to the United States Circuit

Court of Appeals for the Ninth Circuit.

Petitioners respectfully pray that on account thereof,

their appeal be allowed, to correct the errors com-

plained of, and to reverse, annul and set aside the said

order and judgment.

Your petitioners further say that they have this day

filed herein their assignment of errors committed by

the above-entitled court in this proceeding, and intended

to be urged by your petitioners as appellants in the

prosecution of this suit upon appeal.

Your petitioners further show that this appeal is

prosecuted by and under the direction and authority

of the Attorney General of the United States of Amer-

ica, and on behalf of the United States of America, and

the said Charles B. Hopkins, United States Marshal for
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the Western District of Washington; and they respect-

fully pray that said appeal may be allowed without

bond.

Dated at Seattle, Washington, this 20th day of Sep-

tember, 1905.

JESSE A. FRYE,

United States Attorney for the Western District of

Washington,

Order.

And, now, to wit, on this 20th day of September, 1905:

It is ordered, that the appeal in the above-entitled

proceeding be allowed as prayed for by the United

States of America and the said Charles B. Hopkins,

United States Marshal for the Western District of

Washington:

And it is further ordered, that the said petitioner,

Donald MeKerracher, may be enlarged pending the said

appeal upon executing a recognizance with sureties, in

the sum of fifteen hundred dollars, to the satisfaction

of the clerk of this court for his appearance to answer

the judgment of the United States Circuit Court of Ap-

peals for the Ninth Circuit, and upon failure thereof

to give bail to remain in the custody of the United

States Marshal for the W^estern District of Washington,

and be confined in the United States Penitentiary on

McNeill's Island, State of Washington, until discharged

by law.

C. H. HANFORD,

United States Judge Presiding in said Western District

of Washington.
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Due and timely service of the within motion, and the

receipt of a true copy thereof, acknowledged this 20th

day of September, 1905.

METCALFE & JUREY,

Attorneys for Petitioner.

[Endorsed] : Petition for Appeal and Order Allowing.

Filed in the U. S. Circuit Court, Western Dist. of Wash-

ington. Sep. 20, 190'5. A. Reeves Ayres, Clerk. A. N.

Moore, Dep.

In the Circuit Court of Ihe i'liited States for the Western

District of Washington, Northern Division.

1
In re Ex Parte: DONALD McKERRA-

CHER, !>No. 1328.

Petitioner.

Assignment of Errors.

Comes now the United States and Charles B. Hopkins,

United States Marshal for the Western District of

Washington, appellants in the above-entitled proceed-

ing, by their attorney, Jesse A. Frye, United States At-

torney for the Western District of Washington, and in

connection with their appeal herein say; That in the

record and proceeding in the above-entitled matter and

in the order and judgment rendered and entered herein

on the 20th day of September, 1905, there is manifest

error, in this, to wit:
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I.

That the Court erred in finding that the petitioner,

Donald MeKerraclier, was wrongfully restrained of his

liberty.

II.

That the Court erred in finding that the petitioner,

Donald MeKerracher, was unlawfully held in custody

by the United States Marshal for the Western District

of Washington.

III.

That the Court erred in holding and finding that the

petitioner, Donald McKerracher, was unlawfully held

in custody by the Warden of the United States peniten-

tiary on McNeill's Island, Washington.

IV.

That the Court erred in holding and finding that the

term of imprisonment of the petitioner, Donald McKer-

racher, had expired as provided by law.

Y.

That the Court erred in ordering and adjudging that

the petitioner, Donald McKerracher, was entitled to be

discharged from the custody of the United States Mar-

shal.

VI.

That the Court erred in ordering and directing the

United States Marshal for the Western District of

Washington to discharge said Donald McKerracher

from custody and imprisonment.
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VII.

That the Court erred in ordering and directing that

the petitioner, Donald McKerracher, be disrharj^ed from

the TTnited States penitentiary on McXeill's Island.

VIII.

That the Court erred in ordering the petitioner, Don-

ald McKerracher, to be released from the custody of the

officers of the United States.

IX.

That the Court erred in releasing and discharging the

petitioner, Donald McKerracher, from the custody of

the officers of the United States and restoring him to his

liberty.

X.

That the Court erred in entering the order and judg-

ment of date of September 20, 1905, in the premises, dis-

charging the petitioner, Donald McKerracher, from the

custody of the United States officers and restoring him

to his liberty, for the reason that said order and judg-

ment is not supported by the law in the premises, and

that said order and judgment of discharge are contrary

to the facts in the premises, and that said order and

judgment of discharge are not warranted, nor supported

by the facts, nor the law in the premises, and that said

judgment and order of discharge are contrary to law.

Wherefore, the United States Marshal for the West-

ern District of Washington, and the United States of
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America, appellants, pray that their assignment of er-

rors be entered upon the record in this proceeding:

And they further pray that, upon the hearing of this

appeal it may be adjudged by the United States Circuit

Court of Appeals for the Ninth Circuit, that the order

and judgment in this proceeding made and entered on

the 20th day of September, 1905, be in all things re-

versed and set aside and in all things held for naught,

and that the petitioner, Donald McKerracher, be re-

manded to the custody of the United States Marshal for

the Western District of Washington, and that he be im-

prisoned in the United States penitentiary on McNeill's

Island, State of Washington, and there held until his

term of sentence expires according to law.

JESSE A. FKYE,

United States Attorney for the Western District of

Washington, and Attorney for Appellees.

Due and timely service of the within assignment of

errors, and the receipt of a true fopy thereof, acknowl-

edged this 20th day of September, 1905.

METCALFE & JUREY,

Attorneys for Petitioner.

[Endorsed]: Assignment of Errors. Filed in the U.

S. Circuit Court, Western Dist. of Washington. Sep.

20, 1905. A. Reeves Ayres, Clerk. A. N. :\roore, Dep.
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/n the United States Circuit Court for the Western District

of Washington, Northern Division.

In re Ex Parte: DONALD McKER-^

BACHER, J>No. 1328.

Petitioner.

Citation (Copy).

United States of America,—ss.

To Donald McKerracher and to Metcalfe & Jnrej^, His

Attorneys, Greeting

:

Yon, and each of you, are hereby cited and admon-

ished to be and appear before the United States Circuit

Court of Appeals for the Ninth Circuit, at the city of

San Francisco, in the State of California, within thirty

(30) days from the date of this citation, pursuant to an

appeal filed in the clerk's office of the Circuit Court of the

United States for the Western District of Washington,

Northern Division, in re Ex Parte: Donald McKer-

racher, Petitioner, and show cause, if any there be, why

the order and judgment of the United States Circuit

Court for the Western District of Washington, in said

appeal mentioned, should not be reversed and set aside

and held for naught, and why speedy justice should not

be done in that behalf.

Witness, the Honorable MELVILLE W. FULLER,
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Chief Justice of the United States, and the seal of said

Circuit Court, this 20th day of September, 1905.

[Seal U. S. Circuit Court, Western Dist. of Washington.]

C. H. HANFORD,

United States District Judge, Presiding in said Western

District of Washington.

We, Metcalfe & Jurey, attorneys for the petitioner,

Donald McKerracher, in the above-mentioned matter,

on this 2'Oth day of September, lO'OS, do hereby accept

due, legal and personal service of this citation for and

on behalf of said petitioner, Donald McKerracher, at

Seattle, King County, State of Washington, in the West-

ern District of Washington.

METCALFE & JUREY,

Attorneys for Petitioner, Donald McKerracher, Seattle,

Washington.

[Endorsed]: Citation. Filed in the U. S. Circuit

Court, Western Dist. of Washington. Sep. 20, 1905. A.

Reeves Ayres, Clerk. A. N. Moore, Dep.
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In the Circuit Court of the United IStates for the Western

District of Washington, Northern Division.

In re DONALD McKERRACHEK, Peti-'

tioner for Writ of Habeas Corpus.

CHARLES B. HOPKINS, U. S. Mar } No. 1328.

shal,

Riespoiideut.

Clerk's Certificate to Transcript.

United States of America,

Western District of Washington,—ss.

I, A. Reeves Ayres, clerk of tlie C'ircuit Court of

the United States for the Western District of Wash-

ington, do hereby certify that the foregoing twenty-

eight (28) typewritten pages, numbered from 1 to 28,

both inclusive, constitute and are a complete, true and

correct copy of the record, papers and all proceedings

had in the foregoing and therein-entitled cause, as the

same remains of record and on tile in the office of tlie

clerk of said ("ircuit Court at Seattle in said district;

and that the same constitutes the record on the appeal

taken therein by Charles B. Hopkins, United States Mar-

shal for the Western District of Washington, and the

United States of America, to the United States Circuit

Court of Appeals for the Ninth Circuit, from the order

and judgment of said Circuit Court, made and en-

tered on the 20th day of vSeptember, 1905,
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I certify that I hereto annex and herewith transmit

the original citation issued in said cause.

I further certify that the cost of preparing and certi-

fying the foregoing record on appeal is the sum of

121.70, and that a charge for said amount will be in-

cluded by me in my account against the United States

of America for the quarter ending September 30, 1905.

In testimony whereof, I have hereunto set my hand

and aflQxed the seal of said Circuit Court, this Septem-

ber 22, 1905.

[Seal] A. REEVES AYRES,

Clerk United States Circuit Court, Western District of

Washington.

By H. M. W^althew,

Deputy Clerk.

In the United States Cireuit Court for the Western District

of Washington, Northern Division.

In re Ex Parte: DONALD McKER-^

RACHER, j>No. 1328.

Petitioner. ^

Citation (Original).

United States of America,—ss.

To Donald McKerracher, and to Metcalfe & Jurey, His

Attorneys, Greeting:

You, and each of you, are hereby cited and admon-

ished to be and appear before the United States Circuit
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Court of Appeals for the Ninth Circuit, at the city of

San Francisco, in the State of California, within (30)

days from the date of this citation, pursuant to an ap-

peal filed in the clerk's oflftce of the Circuit Court of the

United States for the Western District of Washington,

Northern Division, in re Ex parte, Donald McKerracher,

Petitioner, and show cause, if any there be, why the or-

der and judgment of the United States Circuit Court for

the Western District of Washington, in said appeal

mentioned, should not be reversed and set aside and

held for naught, and why speedy justice should not be

done in that behalf.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, and the seal of said

Circuit Court, this 20th day of September, 1905.

[Seal] C. H. HANFORD,

United States District Judge, Presiding in said West-

ern District of Washington.

We, Metcalfe & Jurey, attorneys for the petitioner,

Donald McKerracher, in the above-mentioned matter,

on this 20th day of September, 1905, do hereby accept

due, legal and personal service of this citation for and

on behalf of said petitioner, Donald McKerracher, at

Seattle, King County, State of Washington, in the West-

ern District of Washington.

METCALFE & JUREY,

Attorneys for Petitioner, Donald McKerracher, Seattle,

Washington.



32 The United States of America and Charles B. Hopl^inn

[Endorsed]: No. 1328. lu the Circuit Court of the

United States for the Western District of Washington,

Northern Division. In re Ex Parte: Donald McKer-

racher, Petitioner. Citation. Filed in the U. S. Circuit

Court, Western Dist. of Washington. Sep. 20, 1905. A.

Reeves Ayres, Clerk. A. N. Moore, Dep.

[Endorsed] : No. 1253. United States Circuit Court

of Appeals for the Ninth Circuit. The United States of

America and Charles B. Hopkins, as United States Mar-

shal for the Western District of Washington, Appel-

lants, vs. Donald McKerracher, Appellee. Transcript of

Record. Upon Appeal from the United States Circuit

Court for the Western District of Washington, Northern

Division.

Filed September 29, 1905.

P. D. MONCKTON,

Clerk.


